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Ho. 11,046 

STATEMENT OF QUESTION PRESENTED 

The following is the question presented to this Court for 
decision: 

Whether the Court erred in not granting the defendant’s 
Motion to Suppress the evidence taken from the defendant 
at the time of his arrest without a warrant when the evi¬ 
dence showed that the only basis for the arrest was the 
observation by the police officers of the defendant following 
practically the same route on several different occasions 
without their seeing him have any contact or transaction 
with any other person and seeing on one occasion an enve¬ 
lope protruding about two inches from his pocket when 
he came out of a building and on another one of the afore¬ 
mentioned occasions seeing him put money in his pocket 
as he left a building. 
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Unttefc States Court of Appeals; ; 

For The District of Columbia Circuit 


No. 11,046 

LESLIE W. MILLS, Appellant 
v. 

UNITED STATES OF AMERICA, Appellee 


Brief for Appellant 


JURISDICTIONAL STATEMENT I 


The jurisdiction of this Court is invoked under Section 
1291 of Title 28 of the U. S. Code, and Rule 37 of the 
Federal Rules of Criminal Procedure. 

! 

THE STATUTE 

I 

The statute (Sections 22-1501, 1502, D. C. Code, 1940 Ed.) 
which the appellant has been convicted of violating reads i 
as follows: 

Section 22-1501: 


“If any person shall within the District keep, set up, 
or promote, or be concerned as owner, agent, or clerk, 
or in any other manner, in managing, carrying on, 
promoting, or advertising, directly or indirectly, any 
policy lottery, policy shop, or an}?- lottery, or shall sell 
or transfer any chance, right, or interest, tangible or 
intangible, in any policy lottery, or any lottery or shall 
sell or transfer any ticket, certificate, bill, token, or 
other device, purporting or intended to guarantee or 
assure to any person or entitle him to a chance of 
drawing or obtaining a prize to be drawn in any lottery, 


i 

i 
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or in a game or device commonly known as policy lot¬ 
tery or policy or shall, for himself or another person, 
sell or transfer, or have in his possession for the pur¬ 
pose of sale or transfer a chance or ticket in or share 
of a ticket in any lottery or any such bill, certificate, 
token, or other device, he shall be fined upon conviction 
of each offense not more than $1,000 or be imprisoned 
not more than three years, or both. The possession of 
any copy or record of any such chance, right, or inter¬ 
est, or of any such ticket, certificate, bill, token, or other 
device shall be prima-facie evidence that the possessor 
of such copy or record did, at the time and place of such 
possession, keep, set up, or promote, or was at such 
time and place concerned as owner, agent, or clerk, or 
otherwise in managaing, carrying on, promoting, or 
advertising a policy lottery, policy shop, or lottery. 
(Mar. 3, 1901, 31 Stat. 1330, ch. 854, sec. 863; June 30, 
1902, 32 Stat. 535, ch. 1329; Apr. 5, 1938, 52 Stat. 198, 
ch. 72, sec. 1.) 

Section 22-1502: 

“If any person shall within the District have in his 
possession, knowingly, any ticket, certificate, bill, slip, 
token, paper, writing, or other device used, or to be 
used, or adapted, devised, or designed for the purpose 
of playing, carrying on, or conducting any lottery, or 
the game or device commonly known as policy lottery 
or policy, he shall be fined upon conviction of each said 
offense not more than $500 or be imprisoned for not 
more than six months, or both. (Apr. 5, 1938, 52 Stat. 
198, ch. 72, Sec. 2.) 
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STATEMENT OP THE CASE 

The appellant was indicted in a two count indictment, the 
first count charging him with operating a lottery, and the 
second charged him with the possession of numbers slips. 
The appellant elected to stand trial before the Judge with¬ 
out a jury and through his attorney advised the Court at 
the beginning of the trial that he would stand upon his 
motion to suppress the evidence taken from him at the time 
of his arrest. Only one witness testified for the Government, 
and the appellant offered no testimony. The appellant was 
arrested by an officer of the Metropolitan Police Depart¬ 
ment, who did not have a search warrant or a warrant of 
arrest. 

The witness, Arthur H. Molle, of the Metropolitan Police 
Department, testified that he had information that a 1939 
Buick bearing certain Maryland tags was picking up num¬ 
bers in a certain neighborhood. Pursuant to this informa¬ 
tion, the witness testified that on November 1, 1950 he ob¬ 
served the defendant park his automobile, which was a 1940 
Buick, get out and go into an apartment house where he 
stayed about 10 minutes. Upon leaving that apartment 
house the defendant proceeded to another apartment house 
one block away which he entered. The defendant remained 
there from 6 to 8 minutes, came out, got into his automobile 
and drove off. The witness testified that he did not ob¬ 
serve the defendant do anything other than this on the oc¬ 
casion mentioned. He further testified that on Novem¬ 
ber 2, 1950 he saw the defendant in the same neighborhood 
on foot and saw the defendant enter the same two apart¬ 
ments which he had entered on November 1, 1950. On this 
date, the witness said that when the defendant left one of 
the apartment houses, he had a brown erfvelope sticking out 
of his coat pocket about 4 inches wide, and it was protruding 
about 2V2 inches. The witness testified he had not seen the 
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brown envelope when the defendant entered the apartment 
house, and he testified further, that he was approximately 
100 to 125 feet away from the defendant when he saw the 
envelope- Officer Molle testified that on 3 other occasions 
he saw r the defendant enter the same apartment houses, 
remaining a few minutes and then departing; that on 2 of 
these occasions he did not observe the defendant do any¬ 
thing other than enter and leave but that on one of these 
3 occasions he saw the defendant in the act of putting money 
into his pockets. He testified that it was bills but that he 
had no idea of the number. 

Officer Molle further testified that the last day of observa¬ 
tion was November 7,1950 and that this was not either the 
occasion the defendant was seen to put money into his 
pocket or was it the occasion when the brown envelope was 
seen protruding from the defendant’s pocket. Molle testi¬ 
fied that after the defendant had come out of the second 
apartment house and had gotten into his automobile that 
he and another police officer parked their car directly 
behind the defendant’s car and got out. Molle testified that 
he went to one side of the defendant’s car and the other 
officer went to the opposite side. The defendant, he testified, 
was sitting behind the steering wheel and that there was 
a brown paper bag about the size of a lunch bag laying on 
the front seat on the right side of the driver. The bag was 
closed, and there were no markings on it. Molle testified 
he asked the defendant: “ ‘What have you got in the bag?’ 
Well, he didn’t make any comment. He just sort of grinned, 
and I said, ‘Well, hand me the bag.’ He handed me the bag 
and it contained numbers slips and some money.” (Jt. App. 

<r>- 

Molle testified that in his opinion he placed the defendant 
under arrest after he saw the numbers slips in the bag. 
The witness Molle testified concerning the information 
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received by him prior to his observation as follows: “The 
information I had was that a 1939 Bnick bearing certain 
Maryland tags operated by a white man was picking np 
numbers in that vicinity.’’ Q “And that same tag number 
was on this car?” A “There was a slight variation, sir, 
between the information I had and the actual tag number 
of this defendant’s car. The first three numbers were the 
same. The last two numbers were different.” (Jt. App. 
)■ 

The officer testified that he did not on any of the days he 
watched the defendant see him have any contact with any 
person or did he follow the defendant into any of the places 
which the defendant entered, and that he had not made any 
application for a warrant for the defendant. (Jt. App. 

7 > 

STATEMENT OF POINTS 

1. The Court erred in not granting the Motion of the 

defendant to Suppress the Evidence taken from him. 

\ 

SUMMARY OF ARGUMENT 

The Court Erred in not Granting the Motion of the 

Defendant to Suppress the Evidence taken from him. 

The Court should have granted the Motion of the defend¬ 
ant to Suppress the Evidence taken from him at the time 
of his arrest because the facts that the arresting officer 
had were not sufficient to give him reasonable grounds that 
a felony had been committed. 

ARGUMENT 

1. The Court Erred in Refusing to Grant the Motion to 
Suppress Evidence Seized Without a Warrant. 

The officer testified that he had information that “a 1939 
Buick bearing certain Maryland tags operated by a white 
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man was picking up numbers in that vicinity.” (Jt. App. £) 

The same officer said the tag number of the defendant’s 
car bore the same first three numbers but the last two were 
different from his information and that the car of the de¬ 
fendant was a 1940 Buick and not a 1939 model. This in¬ 
formation was certainly not enough to justify the arrest 
and search of the defendant. Schencks vs. U. S., 55 Appeals 
D. C. 84. 

The witness then testified that he observed the defend¬ 
ant on five days enter the same two apartment houses. This 
in itself did not justify his arrest and search and when 
coupled with the officer’s information, did not justify it. 

On one of the five observations, the defendant, on leaving 
an apartment house, was seen to have an envelope pro¬ 
truding about two inches from his pocket. This observa¬ 
tion was made from a distance of 100 to 125 feet away. 
The officer said he had not seen the envelope when the de¬ 
fendant entered the building. It would not urged, we 
are sure, by anyone that this justified the searcn. This fact 
added to the officers’ information, could not make the search 
a legal one. 

On another of the five observations the defendant was 
seen with some bills in his hand as he left an apartment 
house. Was this a Crime 1 Of course not, and when added 
to the previous facts, could not violate the arrest and search. 
Bolt. vs. U. S., 55 D. C. Appeals, 120. 

On the fifth observation, which was not the day of the 
envelope testimony or the day the officer said he saw some 
bills in the hand of the defendant, the officer said, “And he 
started to get into his car. 

I was driving the car and I pulled up and parked directly 
behind him and Tayman got out, and of course I got out 
and went to one side of his car and as I did the defendant 
was then seated in his car. On the seat beside him was a 
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brown paper bag about the size of a lunch bag, possibly 12 
inches tall. 

Q. Did the bag appear to have anything in it, sir? 

A. Yes, it did. 

Q. What, if anything, did you do then, sir? 

A. I said the the defendant: “What have you got in the 
bag?” Well, he didn’t make any comment. He just sort of 
grinned, and I said, “Well, hand me the bag.” He handed 
me the bag and it contained numbers slips and some money. 

Q. Did you place the defendant under arrest? 

A. Yes, sir. 

Q. Wlien did you place him under arrest? 

A. As soon as I saw those numbers slips. (Jt. App/^J ”J 

The seeing of the bag on the seat of the car without see¬ 
ing it placed there, or any activity connected with it cer¬ 
tainly did not justify the arrest and search of the defend¬ 
ant and the statement of the officer that he did not arrest 
the defentant until he had seen what was in the bag is obvi¬ 
ously not a fact. When he questioned the defendant and 
said “Well, hand me the bag,” (Jt. App^fthe defendant 
was without question under arrest and what was found 
afterwards in the bag could not justify the prior arrest. 
Robert J. Judd vs. U. S., decided by this Court May 19, 
1951. 

No one of the facts or observations in this case by and 
of itself would give the officer reasonable grounds to be¬ 
lieve that a felony had been committed by the defendant 
and, therefore, justify his arrest without a warrant and 
when taken all together the best the officer had was suspi¬ 
cion and his purpose as stated in the Case of U. 8. vs. John 
V. Taylor , 286 U. S. 1-6, was to secure evidence to support 
the arrest. 

We submit the officer should have applied for a warrant 
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where the meager and incorrect information given to the 
officer could have been tested by a judicial officer. Earl 
McDonald vs. U. S., 333, U. S. 872. 

The officer at no time saw the defendant contact any per¬ 
son in any manner whatsoever. 

It might be argued that this case is one that should be 
left to the sound discretion of the trial judge as to whether 
reasonable grounds existed but how can we, when the Judge 
in giving his decision gives a recital of facts which do not 
exist in the testimony: “In this case the defendant was seen 
making rounds, so to speak, of the same apartment houses 
on several occasions, and on several of those occasions he 
came out carrying a bag, or an envelope which he did not 
have when he entered. 

Coupled with that is the fact that he was seen counting 
money after coming out of one of the buildings. Finally, 
when the officer asked him what was in the bag, that was be¬ 
fore the arrest and the bag was alongside of him on the seat 
in the car, he failed to answer the question. I think the 
officer had a right to infer that the answer would have been 
unfavorable if made.” (Jt. App/^*7^ 

The fact that the defendant was in an automobile did not, 
as in prohibition days, make it impractical to apply for a 
warrant because the defendant would disappear. The evi¬ 
dence showed that the police observed the defendant five 
times and had his tag number, and had seen the envelope on 
the second day and the bills on the third day. How could it 
be said they did not have time to apply for a warrant? 

It might be said that the Fourth and Fifth Amendments 
increase the difficulties in suppressing crime. But that is 
just what the framers of the Bill of Rights intended. With¬ 
out the Constitution it would be much easier for the police 
to catch criminals. But the Founding Fathers, and the 
members of the First Congress, among whom there were 
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many of the Founding Fathers, were apparently willing to 
sacrifice some efficiency in law enforcement in order to give 
us the protection of the Bill of Rights for which our Con¬ 
stitution is justly famous. We therefore submit that this 
was an illegal arrest and seizure. 

CONCLUSION 

The premises considered, it is sincerely urged to the 
Court that the judgment in this cause should be reversed. 

Respectfully submitted, 

Chables E. Ford, 

H. Clifford Alldeb, 
Attorneys for Appellant. 
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Filed in Open Court Feb. 19, 1951. Harry M. Hull, Clerk. 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Holding a Criminal Teem 

(Grand Jury Impanelled February 6, 1951 and Sworn in 

on February 7, 1951) 

The United States of America 


v. 

Leslie W. Mills 
Criminal No. 278-51 
Grand Jury No. 40-51 
Vio. Secs. 1501, 1502, Tit. 22, D. C. Code 

The Grand Jury charges: 

Continuously during the period from about November 1, 
1950 to about November 7, 1950, within the District of 
Columbia, Leslie W. Mills was concerned as owner, agent 
and clerk, and in other ways, in managing, carrying on and 
promoting a lottery known as the numbers game. 

SECOND COUNT: 

On or about November 7, 1950, within the District of 
Columbia, Leslie W. Mills knowingly had in his possession 
certain tickets, certificates, bills, slips, tokens, papers and 
writings, used and to be used, and adapted, devised and 
designed for the purpose of playing, carrying on and con¬ 
ducting a lottery known as the numbers game. 

George Morris Fay, 

Attorney of the United States in and 
for the District of Columbia . 


A true bill: 
Henry Gichner, 
Foreman. 


PROCEEDINGS 


3 DIRECT EXAMINATION 
By Mr. Conliff: 

Q. State your full name, please. A. Arthur H. Molle, 
M-o-l-l-e. 

The Court: Your first name is what? 

The Witness: Arthur H. 

By Mr. Conliff: 

Q. You are a member of the Metropolitan Police Depart¬ 
ment? A. Yes, sir. 

Q. A detective attached to headquarters? A. Yes, sir. 

Q. Mr. Molle, do you know the defendant in this 

4 case, Leslie W. Mills? A. Yes, sir, I do. 

Q. Did you see him around the first part of No¬ 
vember of last year, 1950, sir? A. Yes, sir. 

Q. Would you tell the Court, please, the circumstances 
under which you saw him and the date for the first time 
that you saw him? A. I saw him for the first time on 
November 1,1950, in the neighborhood of 10th — 11th and 
Columbia Road, Northwest. 

• #•••••••• 

A. I observed the defendant park his automobile and get 
out of the car. He then went into an apartment house in 
the ten hundred block of Columbia Road Northwest. He 
stayed there about ten minutes. He then left and proceeded 
on foot to an apartment house in the eleven hundred block 
of Columbia Road Northwest. 

Q. How far was the second apartment house from the 
first apartment house, would you say? A. Oh, possibly of 
a normal city block. 

Q. Are both of these apartment houses located within the 
District of Columbia? A. Yes, sir. 
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Q. What did you observe when you went to the second 
apartment house, if anything, sir? A. He went into the 
apartment house. He stayed there a short period, I would 
say anywhere from six to eight minutes. He came back out 
and got into his automobile and drove off. 

5 Q. Now, either before entering either of these two 
apartment houses or when leaving, did you observe 

anything he was handed, sir? A. Not on this occasion. 

Q. I believe you say the defendant got into his automo¬ 
bile? A. Yes, sir. 

Q. Did he drive off? A. Yes sir. 

Q. Did you follow him? A. Not on that occasion. 

Q. Did you have another occasion to see the defendant? 
A. Yes, sir. 

Q. When? A. That was November 2. 

• #•••••••• 

Q. And tell us about November 2. A. November 2 I saw 
the defendant again in the vicinity of 11th and Columbia 
Road Northwest. At this time I saw him on foot. I didn’t 
see where he had his car parked. He proceeded into the 
same apartment house that I had seen him enter the day 
before, in the ten hundred block of Columbia Road. He then 
went to the same apartment house in the eleven hundred 
block of Columbia Road. 

Q. You say they are half a block or a block apart? A. 
Yes, sir. 

Q. Both located in the District of Columbia ? A. Yes, sir. 
Then after leaving the eleven hundred block he proceeded 
on foot to his automobile which was parked up on 11th 
Street. We followed him to 14th and Columbia Road. 

6 He got out of his car and just where he went I do not 
know, but he reappeared in about ten minutes, got 

back into his car and we followed him but we lost him in 
traffic. 

Q. Now, on November 2, which you have just described, 
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sir, at any time did yon notice anything in the defendant’s 
hands? A. He had a brown envelope sticking out of his 
pocket — I think it was his right-hand coat pocket — when 
he left the apartment house in the eleven hundred block of 
Columbia Road. 

Q. Did you observe him with that brown envelope in his 
pocket when he entered the apartment? A. No, sir, I didn’t 
see it them 

Q. Did you see him on any other occasions? A. I saw 
the defendant on three other occasions right in the same 
vicinity. On each occasion he went through that same pro¬ 
cedure of entering these houses and remaining a few min¬ 
utes and then departing. 

Q. On any of these four occasions outside of the Novem¬ 
ber 2, that one occasion when you saw him come out of this 
apartment house with the brown envelope in his pocket, on 
any other occasion did you see anything in his hands? A. 
On one occasion he was in the act of putting money into his 
pockets. 

Q. Could you tell whether it was change or bills? A. No, 
it was bills. You could tell it was bills. 

Q. Could you tell how many bills there were? A. No, I 
wouldn’t have any idea. 

7 Q. Now, coming down to this date of his arrest 

which you said was November 7, could you tell us 
the circumstances of his arrest? A. We had followed him 
to the thirty-five hundred block of 13th Street, Northwest, 
and he went into a house in that block, and we stayed around 
about one hundred yards away, and there came a time when 
he left the house. That was about ten minutes after he 
went in there. And he started to get into his car. 

I was driving the car and I pulled up and parked directly 
behind him and Tayman got out, and of course I got out 
and went to one side of his car and as I did the defendant 
was then seated in his car. On the seat beside him was a 
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brown paper bag about the size of a lunch bag, possibly 12 
inches tall. 

Q. Was that on — the defendant was seated in the driv¬ 
er’s seat of the car? A. Yes, sir. 

Q. Was this bag on the left-hand side of the driver or to 
the right-hand side? A. To the right-hand side of the 
driver. 

Q. Did the bag appear to have anything in it, sir? A. 
Yes, it did. 

Q. What, if anything, did you do then, sir? A. I said to 
the defendant: “What have you got in the bag?” Well, he 
didn’t make any comment . . He just sort of grinned, and 
I said, “Well, hand me the bag.” He handed me the bag 
and it contained numbers slips and some money. 

Q. Did you place the defendant under arrest? A. Yes, 
sir. 

Q. When did you place him under arrest? A. As soon 
as I saw those numbers slips. 

8 CROSS EXAMINATION 

By Mr. Allder: 

**•••••••• 

Q. And your information before going up there, what 
was it? A. The information I had was that a 1939 Buick 
bearing certain Maryland tags operated by a white man 
was picking up numbers in that vicinity. 

Q. And that same tag number was on this car? A. There 
was a slight variation, sir, between the information I had 
and the actual number of this defendant’s car. The first 
three numbers were the same. The last two numbers were 
different. 

Q. The tag number was not the same, is that it? A. Yes, 
sir. " 

Q. Are you sure what make of car it was that the defend¬ 
ant had? A. It was a Buick, sir. 
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Q. What year was it? A. I was under the impression that 
it was a 1939 Buick. 

Q. Did you ask him to show you his driver’s permit or 
registration card, or anything? A. Yes, sir, I did. 

Q. Didn’t it contain on there “1940 Buick”, not 1939? 
A. Yes, according to his registration card it was a 1940 
Buick. 

Q. So your information was that it was a ’39 car and 
the tag numbers were different from the ones he was 
operating, is that right? A. Yes. 

9 Q. Now the occasion when you saw the brown enve¬ 

lope protruding from his pocket, would you demon¬ 
strate just what you saw, Officer? A. Yes, sir. I don’t have 
an envelope available, but — 

Q. Well, what size would you say it was, sir? A. Well, 
I would say it was an envelope about four inches wide by 
about, well, whatever the length is, I couldn’t judge because 
I can’t tell how deep his pocket was, sir. But I know it 
was about four and a half inches wide at the top. 

Q. And how much of the top did you see, sir? A. I could 
see about two to two and a half inches protruding. 


Q. And how far away were you on this occasion, sir? A. 
Oh, about 100 feet, 125 feet, possibly. 

Q. You didn’t see him put that in his pocket? A. No, sir, 
I did not. 

Q. And at the time that he had the money in his hands 
you say they were bills, and he put them in his pocket, that 
is not the same time you saw this envelope, was it, Officer? 
A. No, that was a different occasion. 

Q. Did you see him on any of the days you watched him, 
have any contact with any person? A. No, sir. 

Q. Did you follow him into any of these places? A. No, 
sir. 







Q. Bid you have any warrant of arrest for him when yon 
arrested him? A. No, sir. 

Q. Or anyone else in your company? A. No, sir. 

Q. Any application made for a warrant? A. No, sir. 

10 RULING OF THE COURT 


In this case the defendant was seen making rounds, so 
to speak, of the same apartment houses on several occasions, 
and on several of those occasions he came out carrying a 
hag, or an envelope which heCdidnot have w hen he entered. 

Coupled with that is the fact that Ue was seen counting 
money after coming out of one of the buildings. Finally, 
when the officer asked him what was in the bag, that was 
before the arrest and the bag was alongside of him on the 
seat in the car, he failed to answer the question. I think the 
officer had a right to infer that the answer would have been 
unfavorable if made. 

I think those facts are sufficient to constitute probable 
cause to make an arrest on a felony charge. I do not think 
there was any obligation on the part of the officers to go 
out and get a warrant, because the law recognizes the right 
of law enforcement officers to make an arrest on a felony 
charge without a warrant, on probable cause. 

That right was reiterated by the courts recently. There 
was a case cited by the Supreme Court a year ago which 
seemed to cast a doubt on that right, but that has been 
overruled. 


The motion is denied. 
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appeared that the officers had information that appellant 
was picking up numbers in a certain locality, and when they 
subsequently watched him for five days while he followed 
a routine consistent with the recognized function of a 
“pick-up” man in the numbers game. 
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®mteb States Court ot Appeals! 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 11,046 

Leslie W. Mills, appellant 
v . 

United States of America, appellee 


APPEAL FROM TEE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

A two-count indictment was filed against appellant on 
February 19, 1951, the first count charging that from No¬ 
vember 1 to November 7, 1950, appellant was engaged in 
operating a numbers game in violation of D. C. Code (1940), 
§ 22-1501, and the second count charging that on November 
7, 1951, he knowingly had in his possession certain slips 
used in carrying on the numbers game in violation of D. C. 
Code (1940), §22-1502 (J.A. 1). Appellant’s pre-trial 
motion to suppress the evidence seized at the time of his 
arrest was denied without prejudice to its renewal at the 
trial (R. 37-39). At trial appellant elected to be tried by 
the court without a jury (R. 3), and renewed his motion 
to suppress, which was again denied (J.A. 7). Appel¬ 
lant then stood upon his motion and offered no defense. 
He was found guilty as charged, and was sentenced to im- 
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prisonment for a period of fonr months to a year and a day 1 
(R. 41). 

The only question in the case was whether the officers, 
who arrested appellant, had probable cause to believe that 
he was engaged in the commission of a felony, for he was 
obviously guilty if the numbers slips and money which they 
seized from his person and his car upon arresting him were 
admissible. The evidence introduced by the Government 
to show that the officers did have probable cause may be 
summarized as follows: 

Officer Molle testified that he received information that a 
white man was picking up numbers on Columbia Road, 
N.W., in the neighborhood of Tenth and Eleventh Streets 
(J.A. 2, 5). His information was that the man was driving 
a 1939 Buick bearing certain Maryland tags (J.A. 5). 

On November 1, 1950, after receiving this information, 
Officer Molle went to the Columbia Road neighborhood and 
saw appellant for the first time (J.A. 2). He saw him park 
his car and enter an apartment building where he remained 
about ten minutes (J.A. 2). He then went into a second 
apartment house about a block away, remaining there about 
six or eight minutes, after which he got into his automobile 
and drove off (J.A. 3). 

On November 2 Officer Molle again saw appellant in the 
same neighborhood (J.A. 3). Appellant entered the same 
two apartment houses, and when he came out of the second 
one he had a brown envelope about four and one-half inches 
wide sticking out of his coat pocket w T hich had not been 
there when he entered (J.A. 3-4, 6). Appellant entered his 
car and drove to Fourteenth and Columbia Road where he 
parked and disappeared for about ten minutes (J.A. 3). 
When he returned he drove off again, but the officer soon 
lost him in the traffic (J.A. 3). 


1 Appellant had no previous record of convictions, but in sen¬ 
tencing him, after consideration of the probation report, the trial 
judge said, ‘'He is much more than the ordinary numbers writer 
and pick-up man. He states he finances his own operations and it 
is quite apparent that he has been engaged in these operations for 
some time and has no other substantial means of support.” (R. 31.) 
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On three later occasions the officer observed appellant 
go through the same procedure of entering the same apart¬ 
ment houses, remaining a few minutes, and then departing 
(J.A. 4). On one of these days he was putting money, in 
the form of bills, into his pocket as he came out of one of 
the apartment houses (J.A. 4). Also on one of these three 
days, November 6, 2 the officer trailed appellant further to 
the 3500 block of Thirteenth Street, N.W., where he again 
entered a house and remained about ten minutes before 
leaving (R. 11). 

Finally, on the last day, November 7, after watching ap¬ 
pellant enter and leave the apartment houses, the officer 
again followed him to the house in the 3500 block of Thir¬ 
teenth Street, N.W. (J.A. 4). When he came out of the 
house about ten minutes later and got into his car, the 
officer went up to the side of the car and saw a brown paper 
bag about twelve inches tall on the seat beside him (J.A. 
4-5). The bag appeared to have something in it, and the 
officer asked appellant what he had (J.A. 5). Appellant 
grinned, but made no comment, and the officer asked for the 
bag (J.A. 5). It contained money and numbers slips, dated 
“11/7/50” (J.A. 5; R. 15). Appellant’s person was then 
searched and a scratch sheet, 3 more money, and more num¬ 
bers slips were found (J.A. 5; R. 14). In all about $340 was 
recovered from the bag and from appellant’s pockets 
(R, 15). 

On cross-examination the officer admitted that, although 
his original information was that the pick-up man w’as 
driving a 1939 Buick, the registration card for appellant’s 
car showed it to be a 1940 Buick. He also admitted a slight 
variance between his original information as to the license 
number of the car and the actual number, in that, while the 
first three digits were the same, the last two were not. 
(J.A. 5-6). He stated that he could not actually tell the 
difference between the Buick models of 1939 and 1940 
(R. 19). 

2 November 5, 1950, was a Sunday, so apparently the three other 
days referred to in this paragraph were November 3, 6 and 7, 1950. 

3 The officer explained the nature of a “scratch sheet” (R. 14). 
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Defense counsel agreed that two other officers, Tayman 
and Bonaccorsy, accompanied Officer Molle on most of the 
days he observed appellant and would corroborate him 
(R. 19; see also J.A. 4, and R. 10). Appellant presented 
no evidence whatsoever on his own behalf. 

STATUTES INVOLVED 

The pertinent provisions of the District of Columbia Code 
are as follows: 

§ 22-1501. If any person shall within the District 
keep, set up, or promote, or be concerned as owner, 
agent, or clerk, or in any other manner, in managing, 
carrying on, promoting, or advertising, directly or in¬ 
directly, any policy lottery, policy shop, or any lottery, 
or shall sell or transfer any chance, right, or interest, 
tangible or intangible, in any policy lottery, or any 
lottery or shall sell or transfer any ticket, certificate, 
bill, token, or other device, purporting or intended to 
guarantee or assure to any person or entitle him to a 
chance of drawing or obtaining a prize to be drawn in 
any lottery, or in a game or device commonly known 
as policy lottery or policy or shall, for himself or 
another person, sell or transfer, or have in his posses¬ 
sion for the purpose of sale or transfer, a chance or 
ticket in or share of a ticket in any lottery or any such 
bill, certificate, token, or other device, he shall be fined 
upon conviction of each said offense not more than 
$1,000 or be imprisoned not more than three years, or 
both. The possession of any copy or record of any 
such chance, right, or interest, or of any such ticket, 
certificate, bill, token, or other device shall be prima- 
facie evidence that the possessor of such copy or record 
did, at the time and place of such possession, keep, 
set up, or promote, or was at such time and place con¬ 
cerned as owmer, agent, or clerk, or otherwise in man¬ 
aging, carrying on, promoting, or advertising a policy 
lottery, policy shop, or lottery. 

§ 22-1502. If any person shall within the District 
have in his possession, knowingly, any ticket, certifi¬ 
cate, bill, slip, token, paper, writing, or other device 
used, or to be used, or adapted, devised, or designed 
for the purpose of playing, carrying on, or conducting 
any lottery, or the game or device commonly known as 
policy lottery or policy, he shall be fined upon convic- 
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tion of each said offense not more than $500 or be 
imprisoned for not more than six months, or both. 

SUMMARY OF ARGUMENT 

The only question is whether appellant was properly 
arrested. He was arrested by officers, who had information 
that he was a “pick-up” man in the numbers game, and who 
had observed him for five days following a routine not in¬ 
consistent with the duties of a “pick-up” man. If the 
knowledge they had thus obtained was sufficient to cause a 
reasonable officer to believe that appellant was probably 
engaged in a numbers operation, the arrest was proper. 
This is the test of probable cause, as recently carefully re¬ 
defined in the Brinegar case. We submit that under the 
circumstances the officers did act reasonably, that the arrest 
was proper, and that the evidence seized incidental thereto 
was admissible. 


ARGUMENT 

Since the Officers Had Probable Cause to Believe That Appel¬ 
lant Was Picking Up Numbers at the Time They Arrested 
Him, the Motion to Suppress the Evidence Was Properly 
Denied 

There can be no doubt that appellant was actually violat¬ 
ing the law. The evidence, if admissible, makes it clear that 
he was a numbers operator. He did not even attempt to 
present a defense on the merits. His technical legal gnilt 
or innocence, however, rests upon the admissibility of the 
evidence seized at the time of the arrest. This in turn rests 
upon the validity of the arrest. And the ultimate question 
is, therefore,—Did the officers act upon mere whim or suspi¬ 
cion, or did they have reasonable grounds to believe that 
appellant was probably picking up numbers bets at the time 
they arrested him? 

The test, by which the propriety of arrests without a 
warrant is to be judged, has recently been redefined with 
great particularity in Brinegar v. United States, 338 U.S. 
160. We need look no further than the confines of that 
opinion for the principles which are determinative of this 
case. The Supreme Court there carefully pointed out that 
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probable cause is, after all, a matter of 'probabilities, that 
tbe standard of proof required for probable cause is far 
less stringent than the standard of proof required to estab¬ 
lish guilt; and that nothing more is required to justify an 
arrest than that the circumstances known to the officer, bv 
personal observation or by information, be such as would 
justify a man of reasonable caution in the belief that an 
offense had been committed. The Court said (338 U.S. at 
173-176): 

[There is a] difference between what is required to 
prove guilt in a criminal case and what is required to 
show probable cause for arrest or search. • • * 

There is a large difference between the two things to 
be proved, as well as between the tribunals which de¬ 
termine them, and therefore a like difference in the 
quanta and modes of proof required to establish them. 

• •••••• 


* * * Guilt in a criminal case must be proved beyond 
a reasonable doubt and by evidence confined to that 
which long experience in the common-law tradition, to 
some extent embodied in the Constitution, has crystal¬ 
lized into rules of evidence consistent with that stand¬ 
ard. These rules are historically grounded rights of 
our system, developed to safeguard men from dubious 
and unjust convictions, with resulting forfeitures of 
life, liberty and property. 

However, if those standards were to be made appli¬ 
cable in determining probable cause for an arrest or 
for search and seizure, more especially in cases such 
as this involving moving vehicles used in the commis¬ 
sion of crime, few indeed would, be the situations in 
which an officer, charged with protecting the public in¬ 
terest by enforcing the law, c&idd take effective action 
toward that end. Those standards have seldom been 
so applied. 

In dealing with probable cause, however, as the very 
name implies, w^e deal with probabilities. These are 
not technical; they are the factual and practical con¬ 
siderations of everyday life on which reasonable and 
prudent men, not legal technicians act. The standard 
of proof is accordingly correlative to w T hat must be 
proved. 
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“The substance of all the definitions’’ of probable 
cause “is a reasonable ground for belief of guilt.” 
McCarthy v. De Armit, 99 Pa. St. 63, 69, quoted with 
approval in the Carroll opinion. 267 U.S. at 161. And 
this “means less than evidence which would justify 
condemnation” or conviction, as Marshall, C.J., said 
for the Court more than a century ago in Locke v. 
United States, 7 Cranch 339, 348. Since Marshall’s 
time, at any rate, it has come to mean more than bare 
suspicion: Probable cause exists where “the facts and 
circumstances within their [the officers’] knowledge 
and of which they had reasonably trustworthy infor¬ 
mation [are] sufficient in themselves to warrant a man 
of reasonable caution in the belief that” an offense has 
been or is being committed. Carroll v. United States, 
267 U.S. 132, 162. 

These long-prevailing standards seek to safeguard 
citizens from rash and unreasonable interferences with 
privacy and from unfounded charges of crime. They 
also seek to give fair leeway for enforcing the law in 
the community’s protection. Because many situations 
which confront officers in the course of executing their 
duties are more or less ambiguous, room must be al¬ 
lowed for some mistakes on their part. But the mis¬ 
takes must be those of reasonable men, acting on facts 
leading sensibly to their conclusions of probability. 
The rule of probable cause is a practical, non-technical 
conception affording the best compromise that has been 
found for accommodating these often opposing in¬ 
terests. Requiring more would unduly hamper law 
enforcement. To allow less would be to leave law- 
abiding citizens at the mercy of the officers’ whim or 
caprice. (Footnotes omitted and emphasis added.) 

Furthermore, the Court pointed out that the existence of 
probable cause for an arrest must be determined in all 
cases “by an act of judgment formed in the light of the 
particular situation and with account taken of all the cir¬ 
cumstances.” 338 U.S. at 176. As the Court said in the 
analogous case of United States v. Rabinowitz , 339 U.S. 56, 
60, 63, the validity of any arrest or search must be deter¬ 
mined solely by its reasonableness in the light of the cir¬ 
cumstances of that particular case. Consequently, the 
present question may be more accurately restated as fol¬ 
lows : in the light of the kncnvledge possessed by the officers, 
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teas their action in arresting appellant the action of men of 
reasonable prudence and caution, or teas it an action based 
purely upon ichim or caprice? 

What, then, was the knowledge possessed by the officers 
at the time they arrested appellant? In the first place they 
had been given certain information. They had been told 
that a white man was picking up numbers on Columbia 
Road, N.W., in the neighborhood of Tenth and Eleventh 
Streets; that he was using a Buick automobile, 1939 model; 
and that the automobile bore certain specifically numbered 
license tags, issued by the State of Maryland (supra, 

p. 2). 

Acting upon this information they went to the Columbia 
Road neighborhood on November 1, 1950, and observed 
appellant drive up in a Buick, park the car and get out 
(J.A. 2). It was immediately apparent to them that their 
information -was inaccurate in some respects. The first 
three digits of the car’s license plate corresponded with the 
number they had been given, but the last tvro were different. 
Furthermore, the Buick turned out to be a 1940 model in¬ 
stead of a 1939. 4 5 (J.A. 5-6.) The officers, therefore, pru¬ 
dently and cautiously refrained from arresting appellant 
immediately on the strength of their information alone, and 
decided to check its basic accuracy by further investiga¬ 
tion. 3 


4 This second inaccuracy was scarcely significant. Most people 
would probably be unable to tell the difference between the two 
models. Officer Molle testified that he could not distinguish between 
them (R. 19). The important factor is that the car was a Buick. 

5 Appellant’s reference (Br. 6) to Schencks v. United States, 55 
App. D.C. 84, 2 F. 2d 185, is, therefore, inapposite. That was a 
case in which the officers obtained a search warrant solely upon 
the basis of information, the reliability of which they apparently 
could not guarantee, and the accuracy of which they apparently 
had made no effort to check by personal observation. The officers 
had only a suspicion. They had no good reason, based either upon 
reliable information or upon personal observation, to believe that 
a felony had probably been committed when they applied for the 
warrant. 

Furthermore, much of the language of the Schencks opinion is 
inaccurate and has been repudiated by the Supreme Court in 
Brinegar v. United States, supra , 338 U.S. at 174-175, footnotes 12 
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This further personal investigation by the officers re¬ 
vealed the following additional information: on that first 
day, November 1, appellant entered two apartment houses 
in the neighborhood, remaining six to ten minutes in each; 
on November 2 he repeated the same procedure, and when 
he came out of one of the apartments he had in his pocket 
a brown envelope which had not been there when he entered; 
also on November 2 he drove to Fourteenth and Columbia 
Road, where he parked and disappeared for a few minutes, 
and then was lost in the traffic when he drove off; on Novem¬ 
ber 3 he again entered the two apartment houses on Colum¬ 
bia Road and was seen putting currency into his pocket as 
he came out of one; again on Monday, November 6, he 
entered the same two apartment houses, and was then 
trailed to the 3500 block of Thirteenth Street, N.W., where 
he entered a house and remained about ten minutes; finally, 
on November 7, the officers for the fifth time watched him 
make his usual visits to the Columbia Road apartments, 
and then followed him to the house on Thirteenth Street 
where, as usual, he remained about ten minutes. As he 
came out, the officers drove up, parked their car behind his, 
walked up to the side of his car, and saw a large brown 
paper bag, which seemed to have something in it, on the 
front seat beside him. (Supra, p. 3.) 

We submit that these officers were not acting upon mere 
suspicion, whim or caprice. They certainly had good rea¬ 
son to believe that appellant was probably picking up 
numbers. In determining whether probable cause exists 
the peculiar experience of the officers should be taken into 
consideration. United States v. Sebo, 101 F. 2d 889, 890 
(C.A. 7); United States v. Hotchkiss, 60 F. Supp. 405, 508 
(D. Md.); United States v. Murray, 51 F. 2d 516, 519 


and 13. For example, the Schencks opinion says that peace officers 
“unfortunately * * # are easily satisfied as to the guilt of an 
accused although having no legal evidence to convict.” 55 App. 
D.C. at 85-86 (emphasis supplied). The implication is, and the 
case is frequently cited for the proposition, that no warrant should 
issue, and no arrest should be made, but upon legal evidence. But 
it is clear from the Brinegar case that the rules of evidence have 
nothing to do with probable cause. The existence of probable 
cause is determined by a totally different standard. 


10 


(D. Md.). These officers knew that the “pick-up” man in 
the numbers game makes a daily round in an automobile, 
picking up bets and bringing money and slips to a central 
turn-in point. 0 They had been informed that appellant was 
performing that function. And they prudently watched 
him for five days and saw him follow a regular schedule 
which was consistent with that information. 7 True, he 
might have been the owner of the apartments coming to 
collect the rent. Or again, he might have been an insurance 
man checking up on prospects. He might possibly have 
been engaged in any one of a thousand other perfectly 
legitimate pursuits. But the question is wiiether the in¬ 
ference which the officers drew’ from the facts was a reason¬ 
able one. In the light of the knowledge the officers had 
accumulated by November 7, by information and by per¬ 
sonal observation, any reasonable man must have been 
bound to conclude that there was a high degree of proba¬ 
bility that appellant was picking up numbers. Of course, 
the officers might have made a mistake—which they did not! 
But the mistake would have been that of reasonable men, 
for which Brinegar makes allowance. We insist, most re- 

c This Court can take judicial notice of the general features of 
the operation of the numbers game because of the numerous cases 
which have come before it in which the records contained expert 
testimony on the subject. See, for instance, on the function of the 
“pick-up” man, the Joint Appendix in McKnight v. United States, 
No. 10,163, at pp. 35-36, 50. Furthermore, the existence and gen¬ 
eral features of the lottery are a matter of common knowledge. 

7 Bolt v. United States, 55 App. D.C. 120, 2 F. 2d 922, upon which 
appellant relies (Br. 6), is readily distinguishable, for there the 
actions of the accused while under observation were not consistent 
with the information which had been given the police. The officers 
in that case followed two men and arrested them as they were about 
to board a streetcar which would have taken them aw’ay from the 
vicinity of the store, which, the police had been informed, they 
were about to rob. The men were actually withdrawing from the 
scene, and there is nothing to indicate that they were doing so 
because they had discovered that they were being trailed. Conse¬ 
quently, the police could see with their own eyes that the men were 
not committing the crime which the informant had predicted. 

Taylor v. United States, 286 U.S. 1, also cited by appellant 
(Br. 7), is not in point either. That case involved a search of a 
building without a warrant. The Supreme Court specifically 
pointed out that searches incident to an arrest are a different 
matter. 
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spectfully, that it “would unduly hamper law enforcement” 
to grant a motion to suppress evidence under such circum¬ 
stances as these. 

It is argued that the officers had plenty of time to get an 
arrest warrant, and should have done so (Br. 7-8). But 
no case has ever held that an arrest made, in the open, dur¬ 
ing the commission of a felony is invalid because the officers 
had sufficient fore-knowledge to have enabled them to ob¬ 
tain an arrest warrant.” It may also be suggested that the 
officers should have investigated further. But there is 
nothing to indicate that they knew where to send an under¬ 
cover man inside the apartment buildings on appellant’s 
route in order to make a play. And a tracing of the Mary¬ 
land license number to discover the owner’s name would not 
necessarily have added much to their information. The 
question is, not whether the officers could have done more, 
but whether they had done enough. 

There remains one other very important factor in the 
knowledge of the officers, to which we have not previously 
referred during the course of this argument. That is appel¬ 
lant’s failure to explain the contents of the paper bag. 
When the officers came up to the side of the car they saw 
the bag beside appellant in the front seat, and they asked 
him what was in it. He grinned, but made no comment, and 
the officers then demanded that the bag be turned over to 
them for inspection. (Supra, p. 3.) 

The use of this factor to establish the existence of prob¬ 
able cause depends, of course, upon whether appellant was 
arrested as soon as the officers came up beside his car, or 
not until they demanded the bag. We have no doubt that 
the forcible stopping of a moving automobile constitutes 
an arrest. 8 9 Hovrever, an officer may legitimately question 
a pedestrian on suspicion not amounting to probable cause, 

8 McDonald v. United States, 335 U.S. 451, relied upon by appel¬ 
lant (Br. 8), involved an arrest in a rooming house. Furthermore, 
the case has to some extent been overruled by United States v. 
Rabinowitz, supra. 

9 The Court of Appeals for the Tenth Circuit held to the con¬ 
trary in Brinegar v. United States, 165 F. 2d 512, 514. But the 
Solicitor General did not attempt to defend this position in the 
Supreme Court, and that Court treated the action of the officers 
in stopping the automobile as an arrest. 
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or may legitimately question the driver of a vehicle who has 
stopped of his own accord, without effecting an arrest 
thereby. Weathersbee v. United States, 62 F. 2d 822 
(C.A. 5), cert. den. 289 U.S. 737; Poulas v. United States, 
95 F. 2d 412 (C.A. 9). Consequently, there was certainly 
no arrest in this case prior to the time the officers demanded 
the bag. 

It is settled that a failure to explain incriminating cir¬ 
cumstances, prior to an arrest, may be considered as evi¬ 
dence of guilt. “Conduct which forms a basis for inference 
is evidence. Silence is often evidence of the most persua¬ 
sive character.” Bilokumsky v. Tod , 263 U.S. 149, 153, 
cited as controlling in Beard v. United States , 65 App’ D C* 
231, 238, 82 F. 2d 837, cert. den. 298 U.S. 655. So here, ap¬ 
pellant’s grin may have been disarming, it may have been 
sickly, it may have been eloquent of many things. But it 
certainly afforded no exculpatory explanation for the prob¬ 
able case which the officers already had against him. His 
failure to explain is, therefore, one more link in the* chain 
of probable cause. 


CONCLUSION 

The Supreme Court has pointed out in Brinegar and 
Babinovyitz that the validity of an arrest must be deter¬ 
mined solely by its reasonableness in the light of the circum¬ 
stances of the particular case. We submit that the officers 
here acted as reasonable men in believing that appellant was 
probably committing a crime at the time they arrested him. 
The judgment of the court below should, therefore, be 
affirmed. 

Charles M. Irelan, 

United States Attorney. 

J OHN C. CONLEFF, 

Joseph M. Howard, 
Assistant United States Attorneys. 
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